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LEGAL UPDATES (September 15", 2020)

In these legal updates, we would like to send clients the legal updates on some following issues:

e Ministry of Construction has just issued an official letter to manage the investment and construction of condotel,
officetel, resort villas, shophouse projects.

e Updating some new supplements on investment registration regulations under Law on Investment 2020.

1. Ministry of Construction has just issued an official letter No. 4308/BXD-HBXD on
management the investment and construction of condotel, officetel, resort villas,
shophouse projects

In recent years, to meet the needs of the real estate market,
new types of real estate such as accommodation/tourism
apartments, offices combined with accommodation,
resort/tourism villas, and shophouses have arisen. Along with
the management of construction investment in accordance
with the current law, new legal regulations are also being
completed by ministries to adjust the specific factors of these
new real estate types, specifically:

- The Ministry of Culture, Sports and Tourism issued Decision N0.3720/QD-BVHTTDL
dated October 28, 2019, promulgating the Regulation on management and business of
tourist apartments and tourist villas.

- The Ministry of Natural Resources and Environment has issued document
No.703/BTNMT-TCQLDD dated February 14, 2020, guiding the land use regime and
certification of non-housing ownership.

- The Ministry of Construction has issued document No.276/BXD-QLN dated January 20,
2020, to the People’s Committees of centrally-affiliated cities and provinces on the
management of investment, construction, and trading of tourist apartments and villas
travel, proposing the implementation of investment and construction management,
issuance of a certificate of land use rights, ownership of houses and land-attached assets
in accordance with current law, ensuring compliance with the plan, which the state
agencies have approved and cautiously consider the conversion of functions and
purposes of commercial and service works into housing. In addition, the Ministry of
Construction has also issued national technical regulations for each of these types of real
estate. Furthermore, the Ministry of Construction has also drafted for the Ministry of
Science and Technology to announce national standards to propose general design
requirements for these types of constructions.
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However, in the process of investing, constructing, and operating the real estate projects
mentioned above, there are still several issues that still exist and have not been effectively
resolved, for instance: construction planning projects have been identified the function of
accommodation but have not been calculated specific population; shortcomings, problems in
the operation, management and use of the building with many owners, users, operation and
exploitation; granting ownership papers, converting the functions, using purposes.

To improve state management efficiency and overcome outstanding problems, the Ministry
of Construction requested the People’s Committees of provinces and centrally-run cities to
direct in construction management and implementation of administrative procedures of the
above real estate project, which should consider the following contents:

() When evaluating and approving the
subdivision planning, detailed construction
planning, it is necessary to ensure
compliance with the current system of
standards and technical regulations, clarify
the size of the construction floor area, the
number of bases, population target.

(i) When deciding on the investment policy, it is
necessary to ensure the consistency of the
investment purpose, land use purpose with
the function of the work, and the actual
situation in the locality.

(i)  Consider the issuance of new legal
procedures  to permit  construction
investment (approval of planning, the
decision on the policy of investment
projects).

(iv)  When carrying out project appraisal,
construction design, construction licensing, and checking and acceptance; it is
necessary to carefully check and review legal bases on construction planning,
investment policy, evaluating the compliance with the system of technical standards
and regulations, especially newly issued standards and techniques. Contacting local
state authorities on construction for population information. Notifying the results of
appraisal and inspection of the pre-acceptance test to the state management agencies
in charge of local construction for management during project implementation.

2. Updating some new supplements on investment registration regulations under Law
on Investment 2020

(i)  AtClause 1 Article 22 Investment Law 2020 stipulates foreign investors are not required
to apply for an investment registration certificate in case of establishment of a small
and medium-sized innovative startup and investment fund creative industry under the
provisions of the law on supporting small and medium-sized enterprises.
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The creative startup medium and small enterprises: According to regulation at clause
2 article 3 Law on assistance for small and medium-sized enterprises 2017, The
creative startup medium and small enterprises are SMEs that is established to
implement its business ideas based on the exploitation of intellectual property,
technology and new business models and is able to grow quickly. Accordingly, to
become a creative startup medium and small enterprises have to fulfil the conditions:

- Be SMEs. According to regulations at
Article 4 law provision of assistance for
small and medium-sized enterprises
201, An SME is either a micro-
enterprise, small enterprise or medium-
sized enterprise having the annual
average number of employees who
participate in social insurance is not
greater than 200 and satisfying one of the
following criteria:

+ The total capital is not greater than 100 billion dong;

+ The enterprise’s revenue of the previous year is not greater than 300 billion
dong.

- Enterprises established to express ideas on the basis of exploiting new
intellectual property, technology, and business models;

- Capable of rapid growth.

Creative startup fund: According to regulation clause 2 article 2 Decree 38/2018/ND-
CP Creative startup fund is funded that established from private investor capital to carry
out creative startup investment. The investment in the establishment of a creative
startup investment fund can be referred to the provisions of Decree 38/2018 / ND-CP
dated March 11, 2018, detailing investment for small and medium-sized enterprises
creative startup.

(i) Making investment by contributing capital, purchasing shares or purchasing capital
contributions

Law on Investment 2014 generally stipulates that Investors shall carry out the
procedures for registration of capital contribution, share purchasing or capital
contributions purchasing when contributing capital, purchasing shares or purchasing
capital contributions to economic organizations operating in business line with
conditions applied to foreign investors or contributing capital, purchasing shares or
purchasing capital contributions leads to foreign investors holding 51% or more of the
charter capital of economic organizations.

Law on Investment 2020 stipulates more specifically cases that foreign investors carry

out the procedures for registration of capital contribution, share purchasing or capital
contributions purchasing when:
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o The capital contribution or purchase of shares or stakes increases the ownership
ratio by foreign investors in a business entity conducting business in the
business lines allowed in the market with conditions applied to foreign investors;
or

o The capital contribution or purchase of shares or stakes results in a foreign
investor or business entity specified in Points a, b and ¢ Clause 1 Article 23 of
this Law holding over 50% of the charter capital of the economic organization
in the following cases: The charter capital ownership ratio by the foreign investor
is increased from less than or equal to 50% to over 50%; the charter capital
ownership by the foreign investor is increased while such foreign investor is
holding over 50% of the charter capital of the business entity; or

o The foreign investor that contributes capital, purchases shares or stakes of a
business entity has a certificate of rights to use land on an island or in a border
or coastal commune; in a coastal commune; in another area that affects national
defence and security.

Currently, Law on Investment 2020 is becoming effective soon (January 01, 2021),
so, to carry out the procedures for registration of capital contribution, share
purchasing or capital contributions purchasing to economic organizations, foreign
investors need Decrees with specific guidances and forms.

We hope this short Letter of legal updates would bring you useful information.
Chang t6i hi vong réng Thuw cp nhéat phap ly ngdn nay sé mang lai nhing théng tin hiu ich dén cho ban.

Best regards.

Tran trong.
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Contributor(s) ABOUT US,
Mr. LE TIEN DAT Apolat Legal is a professional law firm with
Managing Partner its offices in Ho Chi Minh city and Ha Noi
M (+84) 939 107 387 | E dat.le@apolatlegal.com city. The firm’s lawyer team specializes in
almost all legal practice areas in Vietham
Ms THIEU THI KIEU THU including Enterprise and Investment; Labor
Associate and Employment; Intellectual Property;
M (+84) 378 513 939 | E thu.thieu@apolatlegal.com Dispute Resolution; Real Estate and
Construction; Information and
Ms TRAN THI MINH HIEU Communication; Natural Resources and
Paralegal Environment; Transport; Industry and
M (+84) 967 53 54 59 | E hieu.tran@apolatlegal.com Trade; Education and Training; Finance

and Banking; Agriculture; Legal Document
Translation; Legal Training.

Our reputation and the quality of its
services are reflected by our clients. We

Disclaimer: All materials have been prepared for general are serving nearly 1,000 clients both local
information purposes only. The information is not and multi-national companies.

intended as, and should not be taken as, legal advice. Do
not act or refrain from acting based upon information
provided herein without first consulting our lawyers about
your particular factual and legal circumstances. Apolat
Legal can accept no responsibility for loss occasioned to

any person acting or refraining from action as a result of (LawAsia, 1966), The Legal500, IP Link, IP

any material in this publication. On any specific matter, Coster, Lexology, Global Trade Review
reference should be made to the appropriate adviser. (GTR) 1The Saigo,n Times. etc.

We are also honored to receive numerous
recognitions and/or articles posted by
world-leading and local organizations and
publications including: The Law
Association for Asia and the Pacific

Contacts:

HO CHI MINH CITY (Head office)
5% Floor, IMM Building

99-101 Nguyen Dinh Chieu, District 3
Ho Chi Minh City, Vietham

Tel: +84-28-3899 8683

Email: info@apolatlegal.com
Website: www.apolatlegal.com

SINGAPORE (Affiliated office)
#26-10, SBF Center,

160 Robinson Road

Singapore 068914

Tel: +84-93-2014 986

Email: info@apolatlegal.com
Website: www.apolatlegal.com
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